MAYOR AND COUNCIL

TOWN OF FOREST HEIGHTS

EMERGENCY ORDINANCE 03-10
AN EMERGENCY ORDINANCE OF THE MAYOR AND COUNCIL OF THE TOWN OF FOREST HEIGHTS, MARYLAND ENACTING NEWLY CREATED ARTICLE 23 (POLICE AND CODE ENFORCEMENT) OF THE TOWN ORDINANCE CODE, DESCRIBING THE DUTIES OF THE CHIEF OF POLICE, ENACTING PROCEDURES CONSISTENT WITH STATE LAW REGARDING THE ISSUANCE OF MUNICIPAL INFRACTIONS, FORMALLY APPOINTING A CODE ENFORCEMENT OFFICIAL FOR THE TOWN, and generally relating to the regulation, control AND ADMINISTRATION OF THE FOREST HEIGHTS POLICE DEPARTMENT AND THE OFFICE OF CODE ENFORCEMENT OFFICER.   

INTRODUCED BY:  Councilman Jonathon Kennedy II 
ENACTED:  April 21, 2010
WHEREAS, pursuant to Section 33-18 of the Charter of the Town of Forest Heights (the “Charter”), the Mayor with the approval of the Council, shall appoint the officers of the Town as established by Charter or by ordinance and said officers shall serve at the pleasure of the Mayor; and
WHEREAS, pursuant to Section 33-20(b)(40) of the Charter, the Council shall have the power to pass an ordinance to establish, operate, and maintain a police force with police officers having the powers and authority of constables in this State; and
WHEREAS, pursuant to Section 33-20(b)(14) of the Charter the Council shall have the power to pass ordinances not contrary to the laws and Constitution of this State for the purpose of creating, changing, and abolishing offices, departments, or agencies, other than those established by Charter; and
WHEREAS, pursuant to Section 33-66 of the Charter, the Town of Forest Heights (the “Town”) shall have the power to employ such officers and employees as it deems necessary to execute the powers and duties provided by the Charter or other State law; and
WHEREAS, pursuant to Section 33-20(b)(8) of the Charter, the Council shall have the power to pass an ordinance providing for the appointment of a building inspector; and
WHEREAS, pursuant to the Maryland Annotated Code, Article 23A, Section 3 those officials authorized by the legislative body of the municipality to act as code enforcement officers may serve a municipal infraction citation on any person whom they believe is committing or has committed a municipal infraction, or on the basis of an affidavit submitted to an appropriate official of the municipality, to be named by the municipality, citing the facts of the alleged infraction, and coordinate the selection of court dates; and 
WHEREAS, the Mayor and Council finds that it is in the best interest of the Town to formally create and ratify the Office of Town Code Enforcement Officer, formally declare the appointment of an individual to serve in said office and describe said officer’s duties and responsibilities.     
WHEREAS, the Mayor and Council further finds it in the best interest of the Town to formally and expressly restate the duties and authority of the Chief of Police having command and control of the Forest Heights Police Department including but not limited to operational and administrative control of said Code Enforcement Officer.

SECTION 1.  

NOW THEREFORE, BE IT ORDAINED AND ENACTED BY THE MAYOR AND COUNCIL OF THE TOWN OF FOREST HEIGHTS, that Article 23 (Police and Code Enforcement), §§ 23.1 (Designation and Duties of the Chief of Police) through 23.3 (Issuance of Civil Citation) of the Ordinance Code of the Town of Forest Heights are hereby adopted and enacted such that said article shall henceforth read as follows:

ARTICLE 23 – POLICE AND CODE ENFORCEMENT
Section 23.1:  Designation and Duties of the Chief of Police.
(a) The position of Chief of Police is hereby confirmed as established. The appointment of the Chief of Police shall be approved by ordinance or resolution.  The chief of police shall assist the Mayor in the establishment and maintenance of a Police Department. The power to manage and operate the Town’s Police Department shall be vested in the Chief of Police, subject to approval and oversight by the Mayor and Council. It shall be the function of the Forest Heights Police Department to enforce the laws of the Town and, when appropriate and lawful, the laws of Prince George’s County and the State of Maryland.  The Chief of Police shall ensure that the Police Department adequately and competently fulfills its function.

(b) The duties of the Chief of Police shall be as follows:
(1) To recommend to the Mayor the appointment of police officers to perform the policing functions of the Department;
(2) To recommend to the Mayor the hiring of civilian employees, as necessary, to perform administrative, Civil Code ENFORCEMENT AND clerical functions for the Department;

(3) To prepare and implement, with the concurrence of THE Mayor AND COUNCIL, statements of policy and practice and general orders, as appropriate, to govern the conduct of Town police and code eforcement officers; and
(4) To manage the day-to-day operations of the Department and supervise the Department’s police and civilian employees, including but not limited to the scheduling of Department employees and the discipline of police and code enforcement officers in accordance with the provisions of State law, where applicable. 
Section 23.2:  Designation and Duties of code enforcement officer.
The appointment of the code enforcement officer shall be approved by ordinance or resolution.  A Code Enforcement Officer appointed by the Mayor with the consent of the council shall have the following powers, duties and functions:

A.     Review plans and specifications required to be filed with the application for a Town building permit, certificate of referral or other land use application, and advise the Mayor whether a building permit, certificate of referral or other application should be issued or denied.

B.      In the event the Code Enforcement Officer or designated representative, after due consideration, recommends to the Council that a building permit, certificate of referral or other application should not be issued and the reason therefore shall be stated in writing.

C.    Upon issuance of a Town building permit, certificate, or other approval the Code Enforcement Officer or designated representative shall inspect all construction projects and insure strict adherence to the approved plans and specifications.

D.     In the event of violation, deviation, or irregularity, the Code Enforcement Officer shall:    

                      1.    Notify and consult with the Mayor;

                      2.   Advise the property owner and/or contractor of the infraction and specify the time not to exceed sixty (60) days by which said infraction shall be corrected;

                      3.   Issue a stop-work order should the infraction not be corrected within the specified time;

                      4.   Suspend the building permit upon issuance of a stop-work order;

                      5.   Re-issue a building permit and remove any stop-work order when reason for the stop-work order has been corrected.

E.      The Code Enforcement OFFICER, in conjunction with the Town Clerk/Records Custodian, shall keep on file all applications, plans, and other pertinent building or other land use records associated with the issuance of a building or other permit.
F.      The Code Enforcement OFFICER and/or a designated police officer may be authorized by the Mayor and Council to enforce this Ordinance Code and may deliver a municipal infraction citation to any person alleged to be committing or to have committed a municipal infraction.  Except as otherwise stated in this section regarding parking citations that are not otherwise enforced by use of a municipal infraction, criminal misdemeanor violation summonses, charging documents or citations shall be issued only by a sworn police officer. 
G.     UNLESS POSTED OTHERWISE, The Code Enforcement or police Officer shall have the right, upon proper identification, to ROUTINELY enter upon private property so far as is necessary for the performance of duties.
H.     The Chief of Police is hereby authorized and empowered to establish additional duties for any assigned Code Enforcement Officer provided that said officers shall not be vested with police powers of arrest and shall not take any initiating actions in the enforcement of the criminal law consistent with police powers. Code Enforcement Officers are not authorized to carry firearms as civilian members of the Police Department, and they shall not carry firearms while on duty or otherwise acting as civilian members of the Police Department.  Said officers shall be assigned such duties as are civilian and administrative in nature that the Chief of Police shall, from time to time, direct, that are not inconsistent with the limitations set forth in this section, or State law and, in addition, the code enforcement officer shall be vested with the authority to issue parking citations and citations for municipal infractions as expressly provided for in each applicable article of this Ordinance Code. 

Section 23.3:  Issuance of a municipal infraction Citation. 
A. Citation form.  Those code enforcement officials or police officers authorized by the Council to enforce this Ordinance Code may deliver a citation to any person alleged to be committing or have committed a municipal infraction.  Unless otherwise prescribed by ordinance, a warning notice or courtesy letter may be sent to the alleged violator before issuance of the citation.  A copy of the citation shall be retained by the Town and shall bear the certification of the enforcing official attesting to the truth of the matter set forth in the citation. The citation approved for use by the District Court of Maryland shall contain at a minimum the following information or as otherwise required by Md. Ann. Code, Art. 23A, Section 3: 
(1) Name and address of the person charged;
(2) The nature of the infraction; 
(3) The location and time that the infraction occurred or was observed; 
(4) The amount of the infraction fine assessed; 
(5) The manner, location, and time in which the fine may be paid to the town; and 
(6) The right of the accused to stand trial for the infraction. 

B.   Payment of the fine.  The fine for an infraction shall be as specified in the ordinance provision or article that was violated or as authorized by ordinance to be established or amended from time to time by resolution. The fine is payable by the recipient of the citation to the Town within twenty (20) calendar days oR receipt of the citation. 

C.  No formal hearing by town.  The Town shall not conduct any formal hearing for those persons in receipt of a citation for an infraction. Any offender so cited may pay the fine as indicated herein and on the citation, or elect to stand trial for the offense. This provision shall not prevent an offender from requesting, either personally or through an attorney, additional information concerning the infraction.  ONCE A CITATION FORM IS ISSUED TO THE ALLEGED VIOLATOR, ONLY THE STATE’S ATTORNEY, AN ASSISTANT STATE’S ATTORNEY, or the town attorney when assigned to prosecute the case, MAY exercise PROSECUTORIAL DISCRETION IN ENFORCING THE VIOLATION.  the mayor and council may elect to assign the town ATTORNEY TO prosecute the municipal infraction in accordance with state law.   

D.  Election to stand trial.  A person receiving the citation for an infraction may elect to stand trial for the offense by notifying the Town in writing of his or her intention of standing trial. The notice shall be given at least (5) five days prior to the date of payment as set forth in the citation. Upon receipt of the notice of the intention to stand trial, the Town shall forward to the District Court having venue a copy of the notice from the person who received the citation indicating his or her intention to stand trial. All fines, penalties, or forfeitures collected by the District Court for violations of infractions shall be remitted to the general fund of the Town. 

E.  Failure to pay fine.  If a person receiving a citation for an infraction fails to pay the fine for the municipal infraction or fails to file a notice of his or her intention to stand trial for the offense within twenty (20) days from the date of the citation, the fine shall be double the stated amount, but shall not exceed $1,000. If after thirty-five (35) days from the date of issue, the citation has not been satisfied, the Town may request adjudication of the case through the District Court of Maryland to obtain an entry of judgment in the amount due in favor of the town if a proper demand for judgment on affidavit or otherwise has been made. 

F.  Conviction not a criminal offense.  Conviction of a municipal infraction, whether by the District Court or by payment of the fine to the Town, is not a criminal conviction for any purpose, nor does it impose any of the civil disabilities ordinarily imposed by a criminal conviction. 

G.  Court proceedings and rights of accused.  In any proceeding for a municipal infraction, the accused shall have the same rights as for the trial of criminal cases. He shall have the right to cross-examine witnesses against him, to testify or introduce evidence in his own behalf and to be represented by an attorney of his own selection and at his own expense.
SECTION 2.  

AND BE IT FURTHER ORDAINED AND ENACTED, that the appointment of Napoleon Epps as Code Enforcement Officer of the Town of Forest Heights is hereby confirmed and approved by the Council and made effective on the date he was initially employed by the Town.  Any citations issued prior to this ordinance by said officer shall remain in full force and effect.
SECTION 3.  

AND BE IT FURTHER ORDAINED AND ENACTED, that if any section or part of a section of this Ordinance shall be held invalid by a court of competent jurisdiction, such holding shall not affect the remainder of this Ordinance nor the context in which such section or part of section so held invalid shall appear, except to the extent that an entire section or part of section may be inseparably connected in meaning and effect with the section or part of section to which such holding shall directly apply. 
SECTION 4.  

AND BE IT FURTHER ORDAINED AND ENACTED, that any prior ordinances adopting and enacting any substantially similar provision of this newly enacted Article 23 of said Ordinance Code, or any other ordinance or resolution previously adopted pertaining to a subject or subjects embodied by the title of this Ordinance or the provisions found herein shall be deemed repealed and superseded by the provisions of this Ordinance.  Should a previously enacted ordinance cover a provision or subject that is not specifically covered by this Emergency Ordinance, it shall remain in full force and effect unless it directly conflicts with the express language of this Ordinance.  
SECTION 5.  

AND BE IT FURTHER ORDAINED AND ENACTED, that this Emergency Ordinance shall take effect immediately upon its enactment, having been passed by the required yea and nay votes of the Mayor and Council of the Town of Forest Heights. 

SECTION 6. 

AND BE IT FURTHER ORDAINED AND ENACTED, that upon passage, the Town Clerk shall cause to be published a fair summary of this Emergency Ordinance at least twice in the town newsletter or a newspaper having general circulation within the Town of Forest Heights. 
HAVING BEEN INTRODUCED AND HAVING BEEN READ as an emergency ordinance and passed by a yea and nay vote of the Mayor and Council of the Town of Forest Heights with the affirmative votes of at least five (5) of the members of the legislative body including the Mayor as indicated below at a Public Meeting of The Mayor and Council of the Town of Forest Heights held on this 21st day of April 2010, at 8:10 o'clock pm., in the Municipal Building in Forest Heights, Maryland.

MCCUTCHEON 
_____YEA_____

KENNEDY

_____YEA_____
MCLAURIN

_____NAY_____
GOODALL

_____YEA_____
CLARK

_____YEA_____
SMITH-BARNES
_____YEA_____
REIFSNEIDER
_____YEA_____
ATTEST:
THE MAYOR AND COUNCIL OF THE TOWN OF FOREST HEIGHTS

______________________________  By:_______________________________(Seal)       Bonita C. Anderson, Town Clerk
  
Andrea McCutcheon, Mayor



By:_______________________________(Seal)        


  

Jonathon Kennedy II, Council President 



By:_______________________________(Seal)        


  
C. Lynn Smith-Barnes, Councilwoman



By:_______________________________(Seal)        


  
Jacqueline Goodall, Councilwoman




By:_______________________________(Seal)        


  
Anne Reifsneider, Councilwoman



By:_______________________________(Seal)        


  
William E. Clark, Jr., Councilman



By:_______________________________(Seal)        


  
Brian McLaurin, Councilman

I HEREBY CERTIFY that following its passage, a summary of this Ordinance has been published at least twice in the town newsletter or a newspaper having general circulation in the Town of Forest Heights.

Date: _______________________, 2010
_________________________(Seal)


Bonita C. Anderson, Town Clerk

___________________________________

CAPITALS
:
Indicate matter added to existing law

[Brackets]
:
Indicate matter deleted from existing law

Asterisks * * *
:
Indicate that text is retained from existing law but omitted herein.
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